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An action was brought in England against the defendant, an ex-
Governor of Jamaica, for having assaulted and imprisoned the plaintiff
during a rebellion in the island. Judgment was given for the defendant
on the ground that his conduct, though originally illegal by Jamaican
law, had later been excused by an Act of Indemnity passed by the local
legislature.
This was a case in which the legislature took the view that the
defendant was justified by the circumstances in acting as he
had done, and, as Lord Mansfield said in an earlier case,
* Whatever is a justification in the place where the thing is done,
ought to be a justification where the case is tried.'1 But it does
not follow that because a word is appropriate to a particular
kind of case it should be used when laying down the broad
doctrine applicable to torts in general.
The object of these remarks is not to quibble over a word, objections
It is a matter of complete indifference whether the word ^^
'justifiable' is used in the present connexion, and no one could 'justifiable*
reasonably cavil at its use provided always, however, that it is
not given some strained and exotic meaning and thereby allowed
to support an undesirable decision. 'Actionable' is an intelli-
gible word in common use, but 'justifiable* is ambiguous, and
the danger is that it may be interpreted in such a way as to
warrant the grant of a remedy in England when none is obtain-
able in the place of wrong. To go thus far is indefensible. The
right of a plaintiff to obtain damages in England for a foreign
tort may be restricted within the limits of the English doctrine
of public policy, but that it should be more ample than that
afforded by the lex loci delicti commissi verges on the ridiculous.
It is contrary to reason that by the chance place of the forum, by
the luck of the draw, as it might be said, a plaintiff should
obtain a remedy denied to him in the country where he suffered
the injury. It is elementary common sense that he should not
be free to better his position at the expense of the defendant by
the selection of a congenial forum.
Suppose, for instance, that the defendant has lightly struck the
plaintiff in a foreign country, the law of which denies a right to damages
for a trivial assault, though it permits the institution of penal proceed-
ings. Can the plaintiff take advantage of the common law and recover
substantial damages in England ?
This question, though not necessary to the decision, was
considered by the Exchequer Chamber in Scott v. Seymour?-
1 Mostyn v.fafoigas (1774), i Cowp. 161.       2 (1862), i H. & C. 219.

